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Abstract 
The United Kingdom has widespread worldwide duties below the Palermo Protocol, 

the Council of Europe Trafficking conference, and the eu Trafficking Directive, in 

terms of the non-prosecution and non-punishment of sufferers of trafficking for 
offences they commit which are linked to their trafficking. The duties are given impact 

by way of the Crown Prosecution carrier (CPS) discretion now not to prosecute, the 

abuse of process jurisdiction, the not unusual law defence of duress, and the statutory 

defences under s 45 contemporary Slavery Act 2015. In rela- tion to adult sufferers of 

trafficking, in each case the question arises of whether they had been com- pelled to 

devote the offence with which they're charged. this newsletter indicates how the 

English & Welsh courts and the CPS have had insufficient regard to the UK’s global 

duties in interpreting ‘compulsion’, and that improvements are essential to prevent 

breaches of the UK’s duties and the re-traumatisation of victims of trafficking.

 
Keywords: Violation, Crown Prosecution, traumatisation 

 

 

 

1. Introduction 
The UK’s worldwide felony obligations require that it permits for the non-prosecution and non-punishment of certain victims 

of trafficking (VoTs) whilst they're accused of criminal offences. The prosecution of VoTs, regularly in violation of these 

international legal obligations, takes place all too frequently when victims are trafficked for the functions of exploitation thru 

compelled criminality, or when they dedicate offences to break out their traffickers. 

the UK seeks to provide effect to its global felony duties via (i) prosecutorial discretion no longer to prosecute, in line with the 

Crown Prosecution carrier (CPS) steerage on modern Slavery, Human Trafficking and Smuggling; (ii) the abuse of technique 

jurisdiction; (iii) the defence of duress; and (iv) statutory defences to a few offences, contained in s forty five contemporary 

Slavery Act 2015. As a way to benefit from every of these ways by which the UK gives impact to its international obligations, 

a defendant may want to show a nexus among their offending and their repute as a VoT. For adult VoTs, this will require an 

analysis of whether the defendant changed into ‘pressured’ to dedicate the offence. For children counting on the statutory defence 

underneath s forty five(4) cutting-edge Slavery Act 2015 a slightly exceptional regime applies: compulsion want not be present 

for them to depend upon the defence. 

This newsletter considers which means of the phrases ‘forced’ and ‘compulsion’, in step with their inter- countrywide law 

definitions. ‘Compelled’ is the verb and ‘compulsion’ is the noun regarding the equal idea. Within the present literature 

insufficient attention has been paid to the definition of ‘compulsion’. This is notwithstanding compulsion’s centrality to this 
vicinity of law, and the conflicting critiques on the subject voiced by means of judges of the court docket of attraction. I argue 

that the definition of ‘compulsion’ used by English & Welsh courts has been inconsistent with the United Kingdom’s 

international prison duties: at instances the courts have long past to this point as to require the ‘dominant force of every other’ 

for compulsion to be set up. In assessment, I argue that the UK is required to take a extra expansive view of compulsion, defined 

with regards to ‘the direct result of the sufferer’s state of affairs as a trafficked character’. I start by taking off the United 

Kingdom’s worldwide criminal obligations. I then consider the manner and volume to which they're given effect in English & 

Welsh regulation. I then overview how the English & Welsh courts have interpreted the requirement for a defendant to show a 

nexus between their offending and their status as a VoT. I observe that the court of enchantment has rejected the possibility to 

interpret ‘compulsion’ as synonymous with ‘causation’. I do now not argue that such an interpretation is needed by using the 
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I argue that however this court docket of appeal precedent, 

the cutting-edge nation of the law calls for at a minimum that 

‘compulsion’ is defined broadly, in terms of ‘the direct 

outcome of the sufferer’s state of affairs as a trafficked 

individual’, and that only this method is regular both with 

present home case regulation and with the UK’s global 

obligations. I conclude that, a good way to align the definition 

of ‘compulsion’ with the UK’s worldwide obligations, the 

court docket of enchantment have to now receive a definition 

which derives at once from the worldwide felony units which 

bind the United Kingdom. This is vital to ensure that 
sufferers’ rights to non-punishment and non-prosecution are 

reputable. 

 

The UK’s international criminal responsibilities with 

respect to Non-Prosecution and Non-Punishment 

Definitions of Trafficking 
Separate definitions of trafficking exist in appreciate of adults 

and in admire of youngsters. I recollect underneath the 

definitions in respect of adults contained within international 

felony contraptions, then bear in mind the mod- ifications to 

the ones definitions which might be made in appreciate of 

children. 

The Palermo Protocol,1 followed on 15 November 2000, 

signed by way of the United Kingdom on 14 December 2000, 

and ratified via the UK on 9 February 2006,2 affords the 

maximum influential definition of trafficking. It states that 

adults are VoTs if one of a restrained range of moves 

(‘recruitment, transportation, switch, harboring or receipt of 
individuals’) are performed via one in every of a constrained 

range of method (‘danger or use of force or other sorts of 

coercion, of abduction, of fraud, of deception, of the abuse of 

energy or of a position of vulnerability or of the giving or 

receiving of payments or benefits to achieve the consent of a 

person having manipulate over every other person’) for the 

reason of exploitation (which includes at a minimal ‘the 

exploitation of the prostitution of others or other sorts of 

sexual exploitation, pressured labour or offerings, slavery or 

practices similar to slavery, servitude or the elimination of 

organs’).3 wherein the method have been used, consent to the 

supposed exploitation is inappropriate. 

On 1 April 2009 the Council of Europe’s Trafficking 

Convention5 (the Trafficking conference) entered into 

pressure in admire of the United Kingdom.6 As set out under, 

it creates considerable duties on the UK in admire of non-

prosecution of VoTs. Article four of the Trafficking 
convention adopts the definition of trafficking in adults 

contained inside the Palermo Protocol. 

further, on five April 2011 the ecu Union followed Directive 

2011/36/European on preventing and combating trafficking 

in people and defensive its sufferers (the Trafficking 

Directive).7 The Trafficking Directive adopts a much wider 

definition of trafficking in adults than the Palermo Protocol 

does. It consists of all the moves, way, and purposes 

contained inside the Palermo Protocol. But, it also clarifies 

that the change or switch of folks is blanketed in the 

proscribed actions, and consists of each begging and the 

exploitation of criminal activities within the proscribed 

exploitation. 

In recognize of trafficking in youngsters, the Palermo 

Protocol, the Trafficking conference, and the Trafficking 

Directive all agree that in which the movement is gift, for the 

cause of exploitation, this could be considered trafficking 
although none of the method are used. 

Non-Prosecution and Non-Punishment (Non-legal 

responsibility) responsibilities 
Duties in relation to the non-prosecution or non-punishment 

of VoTs might also together be referred to as ‘non-legal 

responsibility’ obligations. The agency for safety and Co-

operation in Europe (OSCE) Office of the special consultant 

and Co-ordinator for fighting Trafficking in human beings 

notes that the prin- cipled beginning of non-legal 

responsibility duties is within the popularity that, ‘The 

punishment of sufferers of trafficking for crimes immediately 

associated with their trafficking is a violation in their 
fundamental dignity. It constitutes a critical denial of truth 

and of justice. Such punishment blames sufferers for the 

crimes in their traffickers, for crimes that, but for their status 

as trafficked individuals, they might now not have 

perpetrated’. 

As the UN special Rapporteur on Trafficking in folks has 

noted, ‘the extra traffickers can depend on a kingdom’s crook 

justice machine to arrest, charge, prosecute and convict 

trafficking sufferers for their trafficking-related offences, 

whether or not criminal, civil or administrative, the higher are 

the situations for traf- fickers to profit and thrive, 

unencumbered in their illegal activity and undetected through 

the authorities’.10 on this mild, as the UN Office on pills and 

Crime has stated, ‘Identification of sufferers of trafficking 

amongst perpetrators is likewise essential to make certain the 

ability application of the non-punishment precept. it's miles 

Also a precondition to granting sufferers access to the 

varieties of assistance and safety essential to escape 
exploitative conditions and rebuild their lives’. 

But, as Julia Muraszkiewicz questions, we may additionally 

ask, ‘What does ‘direct effect’ imply? cause dictates that it is 

linked to the proximity of the crime to the trafficking state of 

affairs’.18 Muraszkiewicz, indicates that a ‘strict creation 

technique’ might require a totally close diploma of proximity 

between the trafficking and the offending and that this gives 

insufficient safety.19 but, although Muraszkiewicz’s 

interpretative method is it appears that evidently strict (in that 

it's far restrictive), for two predominant motives it is 

inaccurate to describe it as a ‘strict construction technique’. 

First off, in regular language direct consequence is capable of 

being a type of causation, in place of meaning that there may 

be proximity to the trafficking. When decoding ‘direct 

outcome’ there's no reason why a ‘strict production 

technique’ would favour the proximity of the crime to the 

trafficking state of affairs over mere causation among the 
trafficking scenario and the crime. Secondly, strict 

construction of criminal law provisions constrains the extent 

of offences, in preference to defences. 

On any evaluation though, the interpretation of ‘compulsion’ 

required through the international criminal contraptions is far 

far from a take a look at primarily based on the dominant 

force of another and is rather inside the realm of consequence. 

Extensively, the regulation on an worldwide stage, which 

creates responsibilities for the United Kingdom, has evolved 

in a manner which has improved the protection to be had to 

VoTs. The international felony regime has moved from the 

Palermo Protocol, with its absence of specific non-legal 

responsibility necessities, via the Trafficking convention, the 

drafting of which leans far from treating compulsion as 

requiring the dominant force of another, and reached the 

Trafficking Directive, which is thoroughly inconsistent with 

defining compulsion as regarding the dominant pressure of 
any other and might be consistent with an interpretation of 

http://www.allsocialsciencejournal.com/


 International Journal of Social Science Exceptional Research     www.allsocialsciencejournal.com  

 
    7 | P a g e  

 

compulsion that is connected to outcomes of being subjected 

to trafficking. 

In the case of Rantsev v Cyprus and Russia29 the ECtHR at 

paragraph 286 held that Article 4 of the ECHR locations 

tremendous duties on States to protect in opposition to human 

trafficking, such as by means of requiring ‘a state to take 

operational measures to defend sufferers, or capability 

victims, of trafficking’ in which the state become ‘aware, or 

have to had been conscious, of circumstances giving rise to a 

credible suspicion that an identified person have been, or 

turned into at real and on the spot threat of being, trafficked 
or exploited within the which means of Article 3(a) of the 

Palermo Protocol and Article 4(a) of the Anti-Trafficking 

convention’. The ECtHR similarly held at paragraph 288 that 

the right below Article four of the ECHR protected a 

procedural responsibility on the kingdom to investigate 

situations of capacity trafficking. 

In VCL and AN v uk,30 at paragraphs ninety eight and 158, 

the ECtHR used the 2014 ILO Protocol along different global 

devices including the Trafficking conference, the Trafficking 

Directive, and the OSCE Ministerial statement, as an 

interpretative guide to Article four of the ECHR, and the non-

liability responsibilities in trafficking instances which flow 

from Article 4. As such, even without the UK having at once 

implemented the 2014 ILO Protocol in domestic law, thru the 

jurisprudence of the ECtHR the 2014 ILO Protocol stays 

surprisingly relevant to the interpretation of the United 

Kingdom’s international duties. 

A similarly critical effect of the ECtHR judgment in VCL and 
AN v uk became that, via Article 4 of the ECHR, states’ 

international obligations to recall non-liability ought to turn 

out to be justiciable rights to non-liability possessed by VoTs. 

Especially, the ECtHR held at paragraph one hundred fifty 

that states’ fantastic duties underneath Article four of the 

ECHR need to be construed in light of the Trafficking 

convention. The ECtHR went on to maintain, specifically at 

paragraph 159, that prosecution itself might also violate 

Article 4 of the ECHR, pointing out that, ‘the prosecution of 

sufferers, or potential victims, of trafficking may, in certain 

circumstances, be at odds with the kingdom’s responsibility 

to take operational measures to protect them where they may 

be aware, or must be aware, of occasions giving rise to a 

credible suspicion that an person has been trafficked’. 
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